TO: Honorable Mayor and City Council

FROM: Randy Breault, Director of Public Works/City Engineer via City Manager
SUBJECT:  Encroachment Agreement for Fiber Optic Facilities
DATE: January 13, 2014

City Council Goals:

To maintain and improve infrastructure. (#3)

To promote economic development that stabilizes and diversifies the tax base. (#4)

Purpose:

To approve an agreement that will regulate how additional fiber optic facilities are
installed in the public right-of-way.

Recommendation:

Approve the attached “Encroachment Agreement for Installation of Fiber Optic Network
Facilities Within the Public Right-of-Way,” and authorize the Mayor to sign the
document on the City’s behalf.

Background:

There are multiple conduits of fiber optic cables installed in Bayshore Boulevard under
earlier agreements. Staff was recently approached by one of the owners of said cables,
who is in discussion with KTSF to provide telecommunications services over fiber optic
lines to their business located at 100 Valley Drive.

The California Public Utilities Commission (CPUC) granted opticAccess, LLC a
Certificate of Public Convenience and Necessity, which allows them to provide
telecommunications services to business customers in California. (Note that the CPUC
decision indicated that opticAccess would not offer residential services.)

The CPUC decision also included a determination that opticAccess’ proposed
construction activities were exempt from CEQA.
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Discussion:

As they are regulated by the CPUC, and are proposing to provide only telecommunication
services, the city can not require a Franchise Agreement for the use of our public right-of-
way, but we can require an Encroachment Agreement such as the one attached here.
Although not required, opticAccess did agree to run fiber optic cable to the property line
of the fire station, and also agreed to establish an accessible junction point on Bayshore
Boulevard near the Valley Drive Lift Station. This junction point creates an opportunity
for the installation of fiber optic cables to be run throughout Crocker Industrial Park.

At present, there are local franchise possibilities only if opticAccess were to expand its
service into other areas such as cable television, interactive video, etc.

The attached Encroachment Agreement was prepared by the City Attorney.

Fiscal Impact:

There is no expected fiscal impact to the city as a result of the recommended action.

Measure of Success

New fiber optic installations per the terms and conditions of the attached agreement.
Attachments:

Encroachment Agreement for Installation of Fiber Optic Network Facilities Within the

Public Right-Of"' W ay
L4 AA /’ /

a ger

Director of Public Works/City Engineer
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ENCROACHMENT AGREEMENT

FOR INSTALLATION OF FIBER OPTIC NETWORK FACILITIES
WITHIN THE PUBLIC RIGHT-OF-WAY

THIS AGREEMENT dated , by and between the CITY OF
BRISBANE, a municipal corporation ("City"} and opticAccess, LLC, ("Coniracior"}, is made with
reference to the following facts:

A. Pursuant to Decision No. 13-01-010 rendered by the California Public Utilities
Commission {"PUC™} on January 10, 2013, Cooiractor received a Certificate of Public Convenience and
Necessity authorizing Contractor to provide interLATA telecommunications services throughout the
State of California and intraLATA private line transmission services within all LATAs in Califomnia,

B. Contractor desires to construct, install and maintain Fiber Optic Network Facilities
within the Public Right-of-Way and City is willing to allow such activity to be conducted, subject to
compliance by Coniractor with all of the terms, conditions and requirements as set forth in this
Agreement.;

NOW, THEREFORE, the parties agree as follows:

ARTICLE 1
DEFINJTIONS

1.01  "Agency” means any local, counly, state or federal governmental agency or quasi-
governmenial body other than the City, including, without limitation, the PUC and the Federal
Communications Commission.

1,02 "Agreement” means this ENCROACHMENT AGREEMENT FOR INSTALLATION
OF FIBER OPTIC NETWORK FACILITIES WITHIN THE PUBLIC RIGHT-OF-WAY.

1.03  "Business Day" means any calendar day, except a Saturday, Sunday, and any Day
observed as a legal holiday by City. For the purposes hereof, if the time in which an act is to be
performed falls on a Saturday, Sunday, or any Day observed as an official holiday by City, the time for
performance shal! be extended to the following Business Day.

.04 "Qity Council” means the City Council of the City of Brisbane.

1.05 "City Engineer” means the City Engineer of the City of Brisbane, or his or her authorized
representative.

106 "Day" means any calendar day, unless a Business Day is specified.

1.07  "Fec" means any assessment, license, charge, fee, imposition, tax (excluding any utility
users tax), or levy lawfully imposed by any governmental body.
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108 "Fiber Optic Network Facilities”" or "Facilities" means without Hmitation any and all
fiber optic cables, conduits, converters. amplifiers, splice boxes, cabinets, manholes, vaults, equipment,
drains, appurtenances, and related facilities owned, leased or licensed by Contractor, located or to be
Incated in the Public Right-of-Way of City and used or useful for and in connection with the transmission
of telecommunication messages.

1.0 "GVMID" means the Guadalupe Valley Municipal Improvement District, which is a
public utility district providing water and sanitary sewer service and operating as a subsidiary district of
City. For the purposes of this Agreement, the term "City" shall be deemed and consirued to include
GVMID, unless expressty staled oltherwise,

110 "LATA" means "local access and transport area."

1.11  "Law" or "Laws" means any judicial or administrative decision, statuie, constitution,
ordinance, resolution, regulation, rule, tariff, centificate, order, or other requirement of any municipal,
county, state, federal, or other Agency having joint or several jurisdiction over the parties to this
Agreement, in effect either at the time of execution of this Agreement or at any time during the location
of the Facilities in the Public Right-of-Way. A reference (o "Laws" shall include the Standard Drawings
and Standard Specifications.

1.12 "Person" means an individual, 2 corporation, a partnership, a limited liability company, a
sole proprietorship, a joint venture, a business trust, and any other form of business association,

1.13  "Provision" means any agreement, clause, condition, covenant, qualification, restriction,
reservation, term, or other stipulation in this Agreemen{ or under any Law that defines or otherwise
controls, establishes, or limits the performance required or permitted by any party to this Agreement. All
Provisions, whether covenants or conditions, shall be deemed to be both covenants and conditions,

1.14  "Public Right-of-Way" means in, upon, along, across, under and over the public streets,
roads, lanes, courts, ways, alleys, boulevards, and piaces, including, without limitation, all public utility
casementis and public service easements, as the same now or may hereafter exist, thal are owned,
occupied, leased, or otherwise under the jurisdiction and control of City. This term shall not include any
property owned by any Person or Agency other than City excepl as provided by applicable Laws or
pursuent to an agreement between City and any Person or Agency.

1.15  "“Standard Drawings and Standard Specifications” means the general terms and
conditions, specifications, and requirements of City which govern the design, construction, installation,
and maintenance of any improvement within the Public Right-of-Way. CalTrans' Standard Plans and
Specifications (1992) as pericdically updated, shall be used unless City has other standards which shall
then prevail. This term shall include any and all documents entitled "General Conditions" or words of
similar import, now or hereafter existing, which directly pertain to all aspects of general construction
work.

1.16  "Telecommunications Services" means the transmission of voice, data, and information
in rendering teleconferencing and other services which are permitied to be offered by Contractor under
applicable Laws. Video services, including, without limitation, community antennae television sysiems
services, shall not be offered by Contractor except as avthorized by applicable Laws or pursuant to a
certificate of public convenience and necessity issued by the PUC authorizing Contractor {o provide
dedicated interLATA or intraL ATA telecommunications services within the State of California.
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ARTICLE 2
ENCROACHMENT PERMIT WiTH
LIMITATEIONS AND RESTRICTIONS

2.01  City hereby agrees to permit Contracior to construct, reconstruct, install, reinstall,
maintain and operate, replace, relocale and remove Fiber Optic Network Facilities used for
Telecommunications Services within the Public Right-of-Way, such right being expressly made subject
1o all reservations, covenants, conditions, restrictions and requirements contained in this Agreement and
the issuance by City and any other Agency or Person of all permits and approvals required for
performance of the work.

2.015 Contractor agrees thai any Fiber Optic Network Facility installed pursuant 1o this
Agreement shall include, at no expense (o the City, fiber optic cable that shall run across Bayshore
Boulevard to the nearest property line of the Brisbane Fire Station {provided that space is reasonably
available in the city owned conduits depicted in the drawings attached hereto as Exhibit “A™) and shall
also include an accessible junction point adjacent to the Valley Drive Lift Station.

2.02  This Agreement is not a grant by City of any property inferest but is made subject and
subordinate to the prior and continuing right of City and its assigns to lawfully use any or all of the
Public Right-of-Way for public facilities, including but not limited to, public use as a street and for the
purpose of laying, installing, maintaining, repairing, protecting, replacing and removing sanitary sewers,
water mains, storm drains, gas mains, poles, overhead and underground electric and telephone wires,
electroliars, cable television and other utility and municipal uses together with appurienances thereof and
with right of ingress and egress, along, over, across and in said Public Right-of-Way. No use of any
Public Right-of-Way or other interest or property under this Agreement shall create or vest in Contractor
or any other public utility any ownership interest in the Public Right-of-Way, streets or ofher property or
interest of City. Nothing in this Agreement shall be deemed to prant, convey, create, or vest a perpetnal
real property interest in land in Contractor, including any fee or leasehold interest in land, easement, nor
shall anything in this Agreement be deemed or construed (o grant or create any franchise rights.

2.03  This Agreement is made subject to all easements, restrictions, conditions, covenants,
encumbrances and claims of title which may affect the Public Right-of~Way, and it is understood that
Coniractor, at its own cost and expense, shail obtain such permission as may be necessary, consistent
with any other existing rights. Subject to the Provisions of this Agreement, City hereby licenses and
permits Contractor (0 construci, instail, maintain, locate. move, cperate, place, protect, reconsiruct,
reinstall, relocate, remove, and replace the Facilities underground or on existing poles, to the extent
Contractor may gain access 1o {hese poles consistent with the rights of third parties under applicable
Laws and all exisling and future agreements, within the Public Right-of-Way for the purposes of
providing Telecommunications Services. Any work performed pursuant to the rights granted to
Contractor under this Agreement shall be subject to the prior review and approval of the City Engineer.

2.04  The consiruction, installalion, operation, maintenance and removal of said Fiber Optic
Network Facilities shall be accomplished without any cost or expense to City and in such a manner as not
to endanger persons or properly, or unreasonably obstract travel on any road, walk or other access
thereon within said Public Right-of~Way, or interfere in any manner with any existing or proposed public
or private utilities or any facilities of City installed or 1o be instalied therein.
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ARTICLE 3
COMPLIANCE WITH STANDARDS

3.01  Contractor agrees to keep said Fiber Optic Network Facilities in good and safe condition
and free from any nuisance, to the reasonable satisfaction of the City Engineer.

302  Contractor shall construct, install, operale and maintain all Fiber Optic Network
Facilities in accordance and in conformity with all applicable City, State, Federal and regulatory apency
laws, ordinances, rules and regulations.

ARTICLE 4
SERVICE CHANGE

4.01  Contractor represenis (hat the Facilities will be used for the sole purpose of rendering the
Telecommunication Services consisteni with the certificate of public convenience and necessily issued to
Contractor by the PUC. If the nature or character of Contractor® service changes 1o include additional or
altemative services that directly affects the regulatory authority of City, including but not limited to,
community antenna television systems or commercial video programming, Contractor shall give City as
much advance writien notice as practicable, and will give at least six (6) months prier notice, of its intent
to change the service provided by way of the Fiber Optic Network Facilities installed under this
Agreement, and comply with the City's lawful fee and/or franchise requirements. Contracior
acknowledges that any expansion or change in the character or nature of the Telecommunications
Services may increase Cily's regulatory authority over such services, and this may require Contractor to
enter into a new Agreement cousistent with the requirements of a hereinafier-enacted City ordinance
regulating such services or the expansion or change in services, if such service changes fall under the
lawful regulation, jurisdiction ¢r authority of City.

ARTICLE 5
RESERVATION OF RIGHTS

5.01  City reserves any and all rights it may have now or in the future to legally regulate or
otherwise condition the use of the fiber optics infrastruciure and technoiogy and related activities and
services to be provided pursuani to the installation subject to this Agreement.

5.02  City's agreement hereto is not a waiver of and is without prejudice 1o any right City may
have under law to regulate, tax or impose fees or charges on Contractor or any right Contracior may have
under the law to provide services through the fiber optic infrastructure pursuant to state or federal laws,
rules or regulations. Contractor shall be subject to any future taxes, fees or charges that the Citly lawfully
imposes on the fiber optics infrastructure and fiber optic services in the future, including, but not limited
to a renial or other charge for use of the public right of way and/or a utility user tax. Nothing herein shall
affect in any way City's power or right to impose or c¢ollect any tax or fee on users or providers of the
services to be provided by Contraclor. Nothing herein is intended to impose regulations or conditions on
Contractor that City is preempted from imposing by state or federal laws.
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ARTICLE 6
REMOVAL AND RELOCATION

6.0  Conltractor shall remove or relocate, without cost or expense to Cily, any of its Fiber
Optic Network Facilities installed, used and maintained under this Agreement if and when made
necessary by any change of grade, alignment or width of any street, sidewalk or other public facility,
including the construction, maintenance or operation of any underground or aboveground facilities by
City. In the event all or any portion of said Public Right-of-Way occupied by said Fiber Optic Network
Facilities shall be needed by City, or in the evenl the existence of said Fiber Optic Network Facilities
shall be considered detrimental to governmental activities, including but not limiled to, interference with
City comsiruction projects, or is in conflict vertically and/or horizontaily with any proposed City
instatlation, Contractor shall remove and relocate said Fiber Optic Network Facilities to such other
tocation or locations on said Public Right-of-Way as may be designated by City. Said removal or
relocation shall be completed within one hundred twenty {120) days of notification by City unless
exigencies diclate a shorter period for removal or relocation. In the event said Fiber Optic Network
Facilities are not removed or relocated within said period of time, City may cause the same to be done at
the expense of Contractor and Contractor shall reimburse the City any and all expenses, including
administrative overhead. [f Coniractor shail fail to vacate or otherwise remove the Facilities as required
by City, City shall be entitled to vacate or otherwise remove the Facilities at Contractor's sole cost and
expense. Contractor shall execute such docaments of title as will convey all right, title, and interest in
the dedicaled Facilities, or any part thereof, to City. As used in this paragraph only "City" shall include
any other Agency having a permit or jurisdiction to place Facilities within the Public Right-of-Way, In
case of conflict, approval from City to proceed shall be mandatory.

6.02  Contractor shall, at its sole cost and expense, replace aerial and/or aboveground Fiber
Optic Netwark Facilities, if any, with underground facilities in accordance with the same rules applicable
to Pacific Bell or Pacific Gas and Electric Company, as now existing or hereinafter amended.

6.03  If any portions of the Fiber Optic Network Facilities covered under this Agreement are
no longer used by Contractor, or are not used, or abandoned for a continuous period in excess of six (6)
months, Contracior shall notify City and shall either promptly vacate and remove the Facilities at its own
expense or, al City's discretion, may be allowed to abandon some or all of the Facilities in place. If
Contractor is permitted by City 1o abandon its Facilities in place, any such abandoned Facilities shall be
deemed conveyed to City and Coniractor shall have no further obligation to remove, relocate or maintain
said Facilities; provided, however, that nothing herein shall affect Contractor's obligation to perform any
repairs required under Article ¢ of this Agreement. Unless specifically permitted in writing by City to
remain in place, which permission shall not be unreasonabily withheld or delayed, all boxes or other
Facilities exposed to the surface will be required 1o be removed and the surface restored,

6.04  When removal or relocation is required under this Agreement, Contractor shall, afier the
removal or relocation of the Fiber Optic Network Facilities, at {ts own cost, repair and return the Public-
Right-of-Way on which the Facilities were located to a safe and satisfactory condition in accordance with
the construction-related conditions and specifications established by City according to its standard
practice. Should Contractor remove the Fiber Optic Network Facilities from the Public Right-of-Way,
Contractor shall, not less than ten {10) days before such removal, give notice thereof to City specifying
the right-of~way affecied and the location thereof as well as the preferred date of removal. Before
proceeding with removal or relocation wark, Contractor shali obtain an Encroachment Permit from the
City Engineer. If Contractor does not return the affected site to a safe and satisfactory condition, then
City shall have the option to perform or cause Lo be performed such reasonable and necessary work on
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behalf of Contractor and charge the actual costs imcurred to Contractor. Upon the receipt of a demand for
payment by City, Contracior shall reimburse City for such costs.

ARTICLE 7
ENCROACHMENT PERMIT AND FEES

7.01  Contractor shall apply for a project specific Encroachment Permit for all work within the
Public Right-of-Way and any other regulatory permits. Contracior shall furnish detailed plans of the
work prepared by a registered professional engineer and other such information as required by the City
Engineer, including a detailed map showing the layout of the proposed Facilities and all existing facilities
iocated i or immediately adjacent to the area subject to the Encroachment Permit. Prior 1o issuance of
the permit, Contractor shall pay or deposit with City all applicable costs such as processing fees, field
marking, plan review, engineering and inspection fees related to the proposed work, and City's actual
legal fees (including fees charged 1o Cily for the preparation of this Agreement), in gccordance with the
rates in effect al the time the application for permit is submitted to City. All work within the Public
Right-of-Way shall be performed by Contractor in accordance with the plans and specifications approved
by the City Engineer, and in compliance with all peneral and specific conditions set forth in the
Encroachmnent Permit and all conditions and requirements comtained in this Agreement.

7.02  The Encroachment Permit shall set forth the deseription of the Fiber Optic Network
Facilities to be installed and the Public Right-of-Way in which such Facilities are fo be located.
Coniractor shall utilize contractors licensed in the State of California (o accomplish any work.
Contractor and any of its agents working in the City shall obtain a current City business license. Upon
the completion of construction work, Contractor promptly shali furnish to City acearate "as-buil(" plans
and record drawings prepared and certified by a registered professional engineer showing in detail, 1o the
reasonable satisfaction of the Cily Engineer, the exact location, depth, and size of the Facilities in the
Public Right-of-Way, including, without limitation, the profiles of all street crossings. These plans and
drawings shall be incorporated in one set of 3 mil minimum thickness, good quality transparent mylar
drawings. Contractor shall furnish to City electronic disks which utilize AutoCAD containing the full set
of plang and record drawings. To the extent directional boring or other similar methods are used o
construct or install the Facililies, Contractor also shali pothole all City mains and customer services lines
prior to crossing, over, under, or between such Underground Facilities. Contractor shall identify the
Fiber Optic Network Facilities instailed in each Public-Right-of-Way by means of an identification
method mutually agreed upon by City and Contractor. Such identification shall be detectable from
ground level without opening the street.

ARTICLE 8
PERFORMANCE BOND

8.01  Prior to the issuance of an Encroachment Permit, Contractor shall provide City with a
performance bond naming City as obligee in the amount equal to one hundred percent (100%) of the cost
of the work to be performed by or on behalf of Contractor within and affecting the Public Right-of-Way
to guarantee and assure the faithful performance of Contractor's obligations usader this Agreement. City
shall have the righl to draw against the surety bond in the event of a default by Contractor or in the event
that Contractor fails to meet and fully perform any of its obligations under this Agreement; provided that
Contractor is first given written notice of any intent to draw against the bond and an opportunity to cure
within a reasonable period of time. Following completion of the work by Contractor, and its inspection
and acceptance by the City Engineer, the performance bond shall remain in effect to the exient of ten
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percent (10%) of the cost of the work to guarantee and assure the faithful performance of Contractor's
obligations under this Agreement for a period of one year from the City's acceptance of the work, City
shall have the right to draw against the bond in the event of a default by Contractor or in the event that
Contractor fails to meet and fully perform any of #s obligations. The form and coment of ihe
performance bond, and the surety issuing such bond, shall be subject to approval by City.

ARTICLE 9
DAMAGE TO FACILITIES IN PUBLIC RIGHT-OF-WAY
OR ON PRIVATE PROPERTY

9.1 Contractor shall be responsible for any damage to City street pavements, existing
utilities, curbs, gutters, sidewalks or to any privaie property or improvements to the extent attributable to
its ingtallation, maintenance, repair or removal of ils Fiber Optic Network Facilities in Public Right-of-
Way and shall repair, replace and restore in kind any such damaged facilities at is sole expense and (o
the appraval of the City Engineer.

9.2 Any premature deterioration of the surface or subsurface improvements, as determined
by the City Engineer. shall be the responsibility of Contractor to the extent atiributable 10 Contracior's
activities. This responsibility shall survive this Agreement or any abandonment of the Facilities for a
period of two (2) years from the date of Contractor's most recent installation of or improvements on the
Facilities. Contractor shall commence the performance of all necessary repairs immediately upon receipt
of written netice from the City Engineer to do so and shall cause the same 1o be completed within a
reasonable period of time; however, under no circumstances may such period of time exceed 30 days. In
the event the repairs are not made in the manner and within the time preseribed herein, the City may elect
1o perfonn the repair work and charge all costs incurred by City in connection therewith to Contractor.

93 If the Public Right-of-Way to be used by Contractor has preexisting installation(s),
Contractor shall assume the responsibility to verify the location of the preexisting installation and notify
City and any third party of Contractor's proposed installation. The cost of any work required of such
third party or City to provide adequate space or required clearance to accommodate Contractor's
instailation shall be bome solely by Contractor.

ARTICLE 10
PARTICIPATION WITH OTHER UTILITIES

10.1  Contractor agrees to cooperate in the planning, locating and constructing of its Fiber
Optic Network Facilities in joint utility trenches or common duct banks with other similar utilities and to
participate in cost-sharing for the joint trench and ducts, when such joint utility installations are being
planned for or such opportunities exist in any area; provided that such activities do not impair or disrupt
Telecommunications Services of Contractor.

ARTICLE 11
RECORDS AND FIELD LOCATIONS

11.1  Contractor shall maintain accurate maps and improvement plans of said Fiber Optic

Network Facilities located within the City. The maps and plans are to accurately show in detail the
location, size, depth and description of all facilities as constructed. Prior to City acceptance of the work,
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Contractor shall deliver to 1he office of the City Engineer free of charge, and at any subsequent time,
upon request, {o other third parties interested in performing work within Public Right-of-Way for a
reasonzble charge upon request and within thirty (30) days after such request, such maps and plans of all
Fiber Optic Network Facilities installed within said Public Right-of-Way. When required by the City for
the purpose of confirmning the location of Facilities to accomplish the design or construction of public
facilities, Contraclor shall, at its sole cost and expense, expose by potheling to a depth of one-foot below
the bottom of its subsurface, Fiber Optic Network Facilities, within thirty (30) days of receipt of a written
request from City to do so.

11.2  Contractor shall install a locater wire in conjunction with the construction of the Fiber
Optic Network Facilities pursuant to this Agreemen.

11.3  Contractor shall be a member of the regional notificalion center for subsurface
instailations (Underground Services Alert) and shall field mark, at its sole expense, the locations of ils
underground Fiber Optic Network facililies upon notification in accordance with the requirements of
Section 4216 of the California Government Code, as it now reads or may hereinafter be amended.

ARTICLE 12
HOLD HARMLESS AND INDEMNIFICATION

12.1  Coniractor, for itself, its successors, agents, contractors and employees, herehy agrees o
release, defend {with counsel satisfactory fo Cily) and indemmnify City, and ils officers, officials,
volunteers, employees and agents (all of the above hereinafier collectively, known as "lndemnitees™,
from and against all claims, causes of action, proceedings, losses, damages, liability, cost, and expense
(including, without limit, any fines, penalties, judgments, litigation costs, attorneys' fees and consulting,
engineering and construction costs) for aclual loss of or damage to property and for injuries to or death of
any person (including, but not limited to, the property and employees of each party) (*Liability") when
caused by, arising out of or related to the activities or Facilities described in this Agreement. The duty of
Contractor to indemmnify and save hannless includes the duties to defend as set forth in Section 2778 of
the Civil Code. It is the express intent of the parties that Contractor will indemnify and hold harmiess
Indemnitees from any and all claims, suits or acticens arising from any cause whatsoever as set forth
above regardless of the existence or degree of fault or negligence on the panl of City, Contractor, or any
subconiractor or employee of any of these, except to the extent the Liability was the result of the
negligence, willful misconduct or criminal acts of the City, or its direciors, officers, officials employees
and agents.

12.2  Should any discharge, leakage, spillage, emission or pollution of any type occur upon or
from the Public Right-of-Way attributable to Contractor's use or cccupancy, Contractor at ifs expense,
shall clean all affected property to the reasonable satigfaction of City and any governmenlal body having
jurisdiction. Removal and disposal of all excavation materiais, hazardous, toxic, or not, shall be the sole
responsibility of Contractor. Contractor shall indemnify, hold hennless and defend Indemnitees (with
counsel satisfactory to City) against all claims, courts or administrative proceedings seeking to impose
liability on City as a result of Contractor's breach of this section or as a result of any such discharge,
leakage, spillage, emission or pollution, regardless of whether such liability, cost or expense arises during
or afier the tenn of this Agreement.

12.3  The obligations of Contractor under this Article 12 to indemnify and hold hannless shall
survive termination of this Agreement.
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124 Except to the extent of City's gross negligence, willful misconduct or criminal acts, under
no circumstances shall City be liable or otherwise responsibie to Contractor or its customers for any loss
of service, downtime, lost revenue or profits, third-party damages, or any other damage, loss or liahility
of any kind occurring by reason of anything done or omitted to be done by City or by any third party,
including, without limitation, damages, losses, or liability arising from the issuance or approval by City
of a permit to any third party or any interruption in Telecommunications Services,

ARTICLE 13
INSURANCE

13.1  Any person, firm or corporation Contractor authorizes to work upon the Public Right-of-
Way, including any subcentractor, shall be deemed 10 be Contractor's agent and shall be subject to all the
applicable terms of this Agreement and the Encroachment Penmnit issued pursuant hereto. Prior to entry
upon the Public Right-of-Way by such agents, Contracior shall provide City with satisfactory evidence
{e.g. in the form of a Certificale of Insurance) that it and its contractors or other agents who will obtain
access 10 the Public Right-of~Way pursuant to this Agreemeni or the Encroachment Pernit are insured in
accordance with the foliowing, which insurance shall remain in effect throughout the term of this
Agreement and shall be at the sole cost and expense of Contractor {or its agents). Prior to the start of the
work or entry onto the Public Right-of-Way, Contraclor agrees to procure and maintain, and 10 require its
contractor(s) to procure and maintain, af its {or its contractors’) sole cost and expense {and 1o prove to
City's reasonable satisfaction that it remains in effect throughout the work), the kinds of insurance
described below:

(a) Workers' Compensation and Employers' Lishility [nsurance. Contractor shall secure the
payment of Workers' Compensation in accordance with the provisions of Section 3700 of
the California Labor Code (and any amendments thereto or successor acts or statutes)
and Contractor shall fumish City with a certificate evidencing such coverage together
with a verification thereon as follows:

"I am aware of the provisions of Section 3700 of the Califormia Labor Code
which requires every employer to be insured against a liability for workers'
compensation or to undertake self-insurance in accordance with the provisions of
that code, and 1 will comply with such provisions before commencing the
performance of work under this Agreement.”

Contractor shall also maintain Employer's Liability coverage with minimum limits of
$2,600,000.

Whether FELA or Workers' Compensation applies, Contractor shall furnish the City with
the Certificate(s} of Insurance required hereunder prior 10 the commencement of work.
The Certificate shall also provide that Contractor's policy will nol be canceled or have
coverage changed in any way without thirly (30) days’ prior written notice to City,

(b) Commercial General Liability insurance. Contractor shall, at its own cost and expense,
also procure and maintain Commercial General Liability insurance which shall include
as additional insureds the City and GVMID, and their respective elected and appointed
councilmembers, directors, officers, officials, employees and agents while acting in such
capacily, and their successors or assignees, as they now, or as they may hereafter be
constituted, singly, jointly or severally.
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{c)

(d)

132

Insurance shall provide bodily injury and property damage coverage with & combined
single limit of at least $2,000,000 each oceurrence or claim and a general aggregate limil
of at least $2,0600,000. Claims-made policies are not acceptable. This insurance shall
include but not be limited to premises and operations; contractual liability covering the
indemnity provisions contained in this Agreement; personal injury; explosion, collapse
and underground coverage, products and completed operations, and broad form property
damage. Prior to commenging work or entering onto the Property, Contractor shall file
an endorsement and Certificate(s) of Insurance with the City Manager evidencing
coverage, and upon request, a certified duplicate original of the policy. Each Certificate
shall indicate that the insurance policy provides or has been endorsed to provide:

{1} That the insurance company issuing such policy shall give written notice to the
City Manager of any material alteration, or reduction in aggrepate limits, if such
limits apply, and provide at least thirty (30) days' netice of cancellation; and

(2) That the policy is primary insurance and the insurance company providing such
policy shall be liable thereunder for the full amount of any loss or claim which
Coniracior is liable for under this Section, up to and including the {otal limit of
liability, without right of contribution from any other insurance effected or
which may be effected by the City or GVMID; and

Auotomobile Liability Insurance. Contractor shall, at its own cost and expense, procure
and maintain Automobile Liability insurance providing bodily injury and property
damage with a combined single limit of at least $2,000.000 per occurrence for all owned,
non-owned and hired automobiies. This insurance shall provide contractual [iability
covering all motor vehicles and mobile equipment to the exten! coverage may be
excluded from general liability insurance. Such insurance shall include as an additional
insured the City and GVMID, and their respective officers, officials, employees and
agents while acting in such capacity, and their successors or assignees, as they now or as
they may hereafier be constituted, singly, jointly or severaily.

Property Insurance. Contractor shall, at its own cost and expense, procure and maintain
property insurance to protect its interest in the equipment to be used in performance of
this Agreement and the City's interest in materials or property (0 be installed, covering all
risks of physical loss or damage to such equipment. The coverage under such policy shall
have limits of Bability adequate to protect the value of the equipment and property (o be
installed. If desired, Contractor may choose to selfuinsure this exposure, bul in no
instance shall the City be responsible for such loss or damage, unless caused by its sole
negligence.

Any insurance company providing coverage required by this Agreement shall be

authorized to do business in the State of California and shall be rated at least A:V1in Best's Kev Rating

Guide.

133

Prior to the commencement of work under this Agreement, any deductibles or self-

insured retentions must be stated on the Certificate(s) of Insurance and approved by the City Engineer.

13.4

All insurance specified in this Article 13 shall remain in force until all work to be

performed is satisfactorily completed, ali of Contractor's personnel and eguipment have been removed
from the Public Right-of-Way, and the work has been formally accepted by the City Engineer. The
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failure to procure or mainiain required insurance and/or an adequately funded seif-insurance program
will constitute a material breach of this Agreement.

ARTICLE 14
NOTIFICATIONS

14.1  Contractor shall, prior to the issvance of an Encroachment Permit or consistert with
other provisions of the Encroachment Permit, certify to City that it has provided or will provide wrilten
notification of its intent to perform: work to the property owners, residents and business operators of all
properties adjacent to streets and/or righi(s)-of-way where Contractor will be excavating. Unless
otherwise agreed by City, said notice, shall be mailed to the properly owner as listed on the most recent
assessor's lax roll at least seven (7) days prior to the issuance of an Encroachment Permit, and delivered
to the residents and business operators.

ARTICLE 15
ASSIGNMENT

15.1  This Agreement shall not be assignable by Contractor without the explicit written
approval of City, which approval shall not be unreasenably withheld, provided, however, that Contractor
may assign the rights granted herein to a parent, successor, subsidiary or affiliate of Contractor, now or
hereinafter existing, by only providing notice to City of such assignment. However, this Agreement shall
be binding on successors and assigns and shall be disclosed to assignee, Assignee shali unconditionally
assume all of the duties and obligations of Contractor hereunder and agree in writing 1o be bound by all
of the terms and provisions of this Agreement within ninety (90} days of assignment or this Agreement
shall terminate without farther action by City.

ARTICLE 16
ENTIRE AGREEMENT

16.1  This Agreement contains the entire understanding between the parties with respect e the
subject matier herein. There are no representations, agreemenis or understandings {whether oral or
wrilten) between or among the parties relating 1o the subject matter of thizs Agreement which are not fully
expressed herein, This Agreement may not be amended except pursuant {0 a written instrument signed
bty all parties.

ARTICLE 17
SEVERABILITY

17.1 I any one or more of the covenants or agreements or portions thereof provided in this
Agreement shall be held by a court of competent jurisdiction in a fina! judicial action to be void, voidable
or unenforceable, such covenant or covenants, such agreement or agreements, or such portions thereof
shall be null and veid and shall be deemed separable from the remaining covenants or agreements or
portions thereof and shall i no way affect the validity or enforeeabiiity of the remaining portions of (his
Agreement, and the parties shall negotiate in good faith to replace any such covenant, agreement or
portion found to be null and void.
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ARTICLE 18
TERMINATION

18.1  This Agreement may be tenninated by City upon thity (30) days written notice to
Contractor if City determines that the provisions herein interfere with the use or disposal of said Public
Right-of-Way or any part thereof by City. Where only a portion of Contractor’s Fiber Optic Network
Facilities interferes with the use or disposal of said Public Right-of-Way, City, at its sole discretion, may
elect 1o require Contractor 1o relocate the said portion in accordance with Article 6 of this Agreement.
This Agreement may be terminated by City for failure, neglect or refusal by Contracter to fully and
pramptly comply with any and all of the conditions of this Agreement, or for nonuse of the Facilities,
upon thirty {30) days written notice, uniess Contractor confirms within thirty (30) days of receipt of the
notice that the cited condition has ceased, been corrected or, subject to City's agreement, is diligently
being pursueed by Coniracior.

18.2  Upon temmination of this Agreement, and upon wrilten request by City, Contractor, at its
own cost and expense agrees to remove or, at City's discretion, abandoen in place some or all of its Fiber
Optic Network Facilities from the Public Right-of-Way and restore the Public Right-of-Way as set forth
in the Removal and Relocation provisions of this Agreement. Should Contractor in such event fail,
neglect or refuse to make such removals or restoration within ninety (90} days of City's written request, at
the sole option of City, such removal and restoration may be performed by City at the expense of
Contractor, which expense Contracior agrees 1o pay to Cily upon demand.

ARTICLE 19
NOTICE

19.1  All notices given or which may be given pursuart to this Agreement shall be in writing
and transmitted by United States mail or by private delivery systems or by facsimile if followed by
United States mail or by private delivery systems as [ollows:

To City: City of Brisbane
Attention: Director of Public Works/City Engineer
50 Park Lane
Brisbane, CA 94005
To Coniractor: opticAcess, LLC
Attention: Jeff Yount, Chief Operating Officer

533 Airport Blvd,, Suile 400
Burlingame, CA 94010

Any notice sent by mail shall be deemed received on the third Business Day after deposit of the notice in
the U.S. Mail with proper postage prepaid thereon,

ARTICLE 20
ATTORNEY FEES AND LITIGATION

20.1  Inthe event of litigation between the Parties hereto, the prevailing party shall be entitled
to reasonable attorney fees and costs.
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20.2 Al actions invelving this Agreement shall be brought and pursued in the Superior Court
of California in and for the County of San Maieo, Each party hereto agrees to stipulate and execute such
documents as may be necessary to carry ouf the provisions of this Section.

ARTICLE 21
MOST FAVORED JURISBICTION

211 Should Contractor enler into a similar Agreement with another povernmental entity in
the area comptised by the Counties of San Francisco, Alameda, San Mateo, Santa Clara, Contra Costa,
and Marin, containing financial or service related benefits (excliding fees or taxes imposed by such other
govermmenial entity} for such governmental entily which, when reviewed together with the obligations
imposed on such governmental entity, are superior o those in this Agreement, Contractor and City, at
City’s option, shall modify this Agreement to incorporate such benefits. Such benefits shall be made
applicable to City retroactive to the date Contractor entered into such superior agreement with the other
governmental eniity:

IN WITKESS WHEREOF, the parties have execited this Agreement the day and year
first above written.

CITY OF BRISBANE, CONTRACTOR:

a municipal corporation

By:

Mayor

Attest:

City Clerk

APPROVED AS TO FORM:

City Attorney

Rev 8/14/98 -13-
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